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defense and in support of such plea introduced evidence of the character of his victim for turbulence and violence, 6 both as to the general reputation of the deceased for such character traits and as to specific acts of violence on the part of the deceased. 7 Thereupon the prosecution, supported by the trial court's ruling, cross-examined the defendant as to specific acts of violence alleged to have been committed by him in the past. The prosecution's theory was that such evidence was competent to prove that the defendant ". . . is a turbulent, high-tempered man given to seeking trouble.
The trial court agreed that ". . . since the defendant had elected to open up the question as to the turbulence of the deceased, that he now likewise is subject to attack by the State for the sole purpose of showing and bearing upon the question of who was the aggressor, the defendant having interposed a plea of selfdefense." 9 The prosecution in its rebuttal did not follow up the cross-examination with proof relative to the matters inquired about on cross-examination.' 0 On appeal, one judge dissenting, the Criminal Court of Appeals of Oklahoma reversed and remanded for a new trial.
The majority opinion regarded the cross-examination of the defendant as a notorious violation of the rule that the character of a defendant may not be made the subject of inquiry by the prosecution before the defendant has put it in issue by offering evidence of his good character. Moreover, the cross-examination of the defendant in relation to specific acts of violence transcended the requirement that an attack on the defendant's character when he has invoked the issue must be confined to his general reputation for bad character, and that there cannot be any resort to particular acts of misconduct.:" Particular emphasis was placed on the fact that these rules represent "the almost universal agreement of the courts," and are "all but universally 6. Where the issue of self-defense is raised on a trial for homicide and there is evidence to support such a plea, the defendant may offer evidence of the character of his deceased victim for turbulence or violence as bearing on the issue of who was the probable aggressor; 1 WIGMORE, EVIDENCE §63 (3rd ed. 1940) ; see Note, 64-A.L.R. 1029.
7. The mode of evidencing such character is usually confined to the general reputation of the deceased. Wigmore argues that "there is no substantial reason against evidencing such character by particular instances of violent or quarrelsome conduct." 1 W MORE, EVIDENCE §198 (3rd ed. 1940); but the weight of authority is apparently to the contrary; see Note, 121 A.L.R. 380; However, specific acts of violence on the part of the deceased known or communicated to the defendant are admissible for the purpose of showing the defendant's state of mind and whether he acted reasonably under the circumstances: 2 WIGMORE, EVIDENCE § §246, 248 (3rd ed. 1940 414, 418, 419 (1950) . 10. This omission is of considerable importance. It prompted the writer of the majority opinion in the Roberson case to conclude, after evaluating the conflicting authorities on the rule in question, that "in any event, this is not a case where the "Missouri rule" can be invoked. The state did not bring this case within that rule. The "Missouri rule" is not satisfied by merely asking highly prejudicial questions on cross-examination. If the trial court desired to invoke the same, the cross-examination should have been followed up with proof relative to the matters inquired about on cross-examination. The court was, however, confronted with authority to the contrary. In a similar factual situation the Supreme Court of -Missouri, in State v. Robinson,' 4 had held that where the accused brings in issue the bad character of the victim of his assault to substantiate his plea of self defense, he thereby opens the door for admission of evidence of his own bad reputation as a violent and turbulent individual. The majority of the court in the Roberson case was not willing to follow the Missouri view, feeling that its adoption would "open the door to confusion and irreparable prejudice, invite the temptation of abuse, and inescapably raise a variety of issues, divert the attention of the one immediately before the jury and in many instances, provoke the conviction of the accused upon general principles instead of on the issues involved in the particular case."15
The dissenting judge, in a lengthy and carefully reasoned opinion, argued vigorously for the adoption of the "M1issouri rule" as an exception to the conventional rule of character exclusion. His search of the authorities revealed that two other jurisdictions had adopted it,16 others had discussed and indicated its propriety, 17 and no less an authority than Dean Wigmore favored the rule. 18 The dissenting opinion emphasized that ". . . only the defendant has the key to the door. He may, if he chooses, keep it closed. Only when he elects to open up the subject of the reputation of the deceased for violence and turbulence may like inquiry be made as to himself .... "19 The controversy thus resolves itself into an analysis and evaluation of the conflicting rules.
At the outset one must concede that a defendant's bad character, par- (1912) in which case the court said: "Where the question as to whether the deceased or the defendant in a trial for homicide, was free from fault in bringing on the fatal difficulty, is in doubt, the fact and character of previous difficulties between the defendant and the deceased may be shown . . . and the general character of the deceased and the defendant for peace and quiet or for turbulence and for bloodthirstiness . . . may also be shown." See also Carr v. State, 147 Ark. 524, 227 S.W. 776 (1921), where the court in a dictum stated: "The plea of self-defense was interposed, so the question as to whether defendant or deceased was the aggressor became a material issue. The general reputation of each for peace and quiet was therefore admissible as tending to show who was the probable aggressor." In People's Loan and Inv. Co. v. Traveller's Ins. Co., 151 F. 2d 437 (8th Cir. 1945), the Arkansas rule is stated to be ". .. that where a question of self-defense is involved, the reputation of each party to the encounter for peace and quiet is admissible as tending to show who was the probable aggressor . 1904) , where the court in a homicide case where the plea was self-defense, refused to admit proof of the general reputation of the deceased for violence in order to show that deceased was the aggressor because "if competent for that purpose, similar evidence could be given as to the reputation of the defendant, as bearing on the probability that he was the aggressor." 
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ticularly in a homicide case, is relevant. 20 Similarly, evidencing such character by placing in evidence specific acts of misconduct which exhibit the particular trait involved conforms to the requirement of relevance.
1
Why, then, are there rules of exclusion? If relevance were the only criteria for admissability, no satisfactory answer could be given. Additional considerations enter into the problem. It is said that these rules of character exclusion are founded upon "the policy of avoiding the uncontrollable and undue prejudice and possible unjust condemnation, which such evidence might induce."
22 If the bad character of a defendant were initially admissable, there would be an "overstrong tendency to believe the defendant guilty of the charge merely because he is a likely person to do such acts, and a tendency to condemn, not because he is believed guilty of the present charge, but because he has escaped punishment from other offenses." 2 3
There are additional reasons which operate to exclude particular acts of misconduct to evidence the character of the defendant, among which is the "injustice of attacking one necessarily unprepared to demonstrate that the attacking evidence is fabricated." '24 Concisely stated, then, the auxiliary policy principles of undue prejudice, 25 unfair surprise, 26 and to a lesser extent, confusion of issues,
27
are at the foundation of these exclusionary rules of evidence. In the abstract one may agree with both the rules and their rationale. 2 8 Faced with a factual situation where a defendant in a homicide case pleads selfdefense, and then proceeds to attack the character of his victim for turbulence and violence in order to show which of them was the probable aggressor, the issue squarely presents itself: may the prosecution make similar inquiry into the same limited traits of character which the defendant has attacked on the part of the deceased? Are the considerations here precisely the same as in any case where the prosecution seeks to attack the character of a defendant before he has put it in issue?
Although where the issue of self-defense was raised on a trial for homicide, the court refused to admit evidence of the character of the deceased for violence in order to prove who was the aggressor chiefly on the grounds that "If a violent disposition is to be given probative force in determining who was the aggressor, it is logically as applicable to the accused as to the decased."
31 Dean Wigmore's comment on this case and its reasoning was " . . . but why not let it be offered, on the principle that the accused has invoked the issue? Certainly, in lay experience, these two items of evidence are always looked for."32
Those who would invoke the exception to the ordinary rule of character exclusion, termed the "Missouri rule," stress the apparent fairness of it, and the "justice and wisdom" of the principle. 33 To them, "impartial justice cannot be dispensed by allowing one litigant to present a given type of evidence bearing upon an ultimate factual issue while at the same time denying to his adversary the right to present his version of said issue by evidence of equally inherent quality.' 34 At any rate, they argue, "the initiative is with the defendant, which is an asset in any contest and still clothes him with advantages over the state." . . ."If he has a past so fraught with violence as to create the possibility that he would be seriously prejudiced in the eyes of a jury and not receive a fair trial, he can by-pass the subject.' ' 5 The advocates of this novel exception to the general exclusionary rule have indulged in a kind of reasoning which if accepted will seriously endanger the right of a defendant to an impartial trial.
8 6 A defendant in pleading self-defense is obviously vitally interested and concerned with proving that his victim was the aggressor. To subject him consequently to an attack on his character may indeed be relevant, but might nevertheless prove highly prejudicial. 37 Moreover, if the attack were not confined to his general reputation, but embraced in addition specific acts of misconduct and the defendant might easily fall victim to the jury's general antipathy towards him. Viewed in the light of our present fallible jury system, already overburdened with subjective emphasis, the "Missouri rule" might prove deadly to a defendant with a questionable reputation in his community or a reputation for violence. The issue in the trial of a criminal case is singular: "Did the defendant commit the crime charged?" and not ". . . has the defendant the reputation of having committed the crime charged, or some similar crime? ' "40 Moreover, a procedure which would have a defendant answer for past maledictions may easily be construed as contrary to the fundamental rule of criminal pleading, that in an indictment charging a single offense, the issue must be confined to such offense, 4 1 and as a violation of the constitutional requirement that the accused shall be informed of the accusation he shall be required to meet. Legislation is perhaps the obvious answer to those who would change the existing rules.
4 3 It has already made substantial inroads upon the exclusionary rule of character, particularly in the form of habitual criminal acts.
&4 4 Those who would defend the legal principle of a defendant's presumption of innocence may well fear any doctrine that seeks to condemn him on collateral issues. Also, the prosecution is already sufficiently armed with other legal though devious means by which a defendant's character may be attacked. 
38.
The original exception to the rule of character exclusion as enunciated in the Robinson case would apparently be confined to evidence of the general reputation of the defendant for violence. It would probably not permit evidence of specific acts of turbulence on his part. But the dissenting judge in the Roberson case felt that after the defendant had attacked the general reputation of his victim, the state should then be permitted to ". . . show the reputation of the accused for the same traits of character by showing his general reputation in the community in which he lives for such traits, or • . . by showing specific incidents if it can be shown that the deceased had knowledge of such incidents, and providing that defendant sought to show specific incidents of which he had knowledge prior to the homicide." Roberson v. State, 218 P. 2d 414, 442 (1950 414, 423 (1950) .
44. Under modern legislation for habitual criminals, the tribunal is authorized to increase the sentence of one whose offense when established is found to be the second or a later offense of the sort. Theoretically, proof of the prior offense for that purpose does not militate against the rule forbidding the use of prior misconduct to evidence character. Some of the state statutes, however, permit the fact of a prior conviction to be considered by the jury before verdict: ILL. REV. STAT. c. 38, §602 (1949) §820 et seq. (1949) . Act approved July 6, 1938. Its provisions declare admissible ". . . the commission by the said person of any number of crimes, together with whatever punishments if any were inflicted." ILL. REV. STAT. c. 38, §824 (1949) . See also the English Criminal Evidence Act, 1898, 61-62 Vict., c. 36 §1; 1 WIGMORE, EVIDENCE, § §194a, 194b, 194c, 196 (3rd ed. 1940) .
45. There are numerous purposes for which the prosecution is permitted to introduce proof of similar crimes alleged to have been committed by the defendant: (1) to complete
